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lant, knowing where the hbellee resided, fraudulently caused the 
notice to be published in a paper not likely to he seen by her or 
her friends with the purpose of preventing the notice reaching her, 
and that the artifice was successful, the court ought not to hesi- 
tate to treat it as no notice at all, and no real compliance with the 
requisitions of the statute. The order of notice may have heen 
complied with, but if fraudulently procured, with the very pur- 
pose of avoiding the giving of actual notice, it ought to be regarded 
as what it really is, no notice at all. 

Upon the other point, that the divorce was obtained by fraud 
and perjury, it ought also to appear that the cause of divorce 
alleged had in fact no existence ; hut, as no definitive judgment is 
to he rendered, but only to determine how far testimony of this 
character is admissible, it is unnecessary to examine further the 
sufficiency of the offer. The great question is, whether, after this 
lapse of time, this decree can he set aside or vacated for fraud or 
imposition ; and on that point we arc clear that it may be if the 
proofs are clear. 

These views must not be understood to give any countenance 
whatever to the idea that there may he a re-trial, merely, of a 
divorce suit on the allegation of fraud. On the contrary, the 
proof of fraud of a grave character ought to be clear ; and the 
court would he slow to reverse a decree of divorce, when the 
lihellee appeared, or had due and actual notice to appear, unless 
fraud of a serious character is established. 

No objection is made in respect to the form of the application 
here, and we therefore assume that it is in writing, as it ought to 
he, setting forth fully the grounds of the application. 

Case discharged. 



Supreme Court of Iowa. 

THE PEORIA AND ROCK ISLAND RAILWAY CO. v. ANDREW J. 
PRESTON, Appellant. 

Where the charter of a corporation fixes the amount of its capital stock and the 
number of shares into which it shall be divided, the corporation cannot make 
assessments on the shares subscribed, for the purpose of carrying on the general 
business of the company, until all the capital stock has been subscribed, unless 
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either expressly or by implication a different intent appears in the charter, or in 
the contract of subscription. 

The charter of a railway company provided that its capital stock should be one 
million dollars, and be divided into shares of one hundred dollars each ; that the 
persons named as corporators should be authorized to cause books to be opened for 
receiving subscriptions to the stock to the amount of $100,000 ; that each sub- 
scriber at the time of subscription should pay five dollars on each share by him sub- 
scribed ; that the corporate powers should be vested in a board of nine directors ; 
that the first election for directors should be held as soon as might be after said 
$100,000 of stock should have been subscribed; that the directors should have 
power, and were required, to re-open the books to fill up the capital stock, and to 
continue to receive subscriptions thereto until the whole amount should have been 
taken ; and that all subscriptions should be paid at such times, and in such 
amounts, and on such conditions as the directors might prescribe. 

Held, that the directors could not call for payments on the subscriptions until 
the entire one million dollars of stock had been subscribed. 

An act amending the charter of the company, by which it was authorized to 
construct and maintain a branch railroad from some suitable point on its main 
line to a point named in said amendatory act, did not so change the purposes of the 
incorporation as to release previous subscribers to the stock from payment of their 
subscriptions. 

Appeal from Scott District Court. 

Action to recover of defendant a subscription of five shares to 
the capital stock of plaintiff, amounting to $500. The answer, 
1st, denied each allegation of petition ; 2d, averred that by the 
act under which said plaintiff was incorporated, passed by the 
legislature of Illinois, March 7th 1867, the capital stock of said 
company was fixed at one million dollars, and that the directors 
were required to receive subscriptions therefor until the whole 
amount of capital stock should be taken. That at the time the 
calls for payments were made by the directors, as alleged in the 
petition, the said amount of one million dollars had not been sub- 
scribed for. Wherefore the directors had no authority under said 
charter to make calls for payments on subscriptions beyond five 
per cent, required to be paid at the time of subscription, and calls 
so made were null and void. 

The answer averred, fifthly, that on March 10th 1869, after 
defendant had subscribed for stock, as alleged in petition, the 
legislature of Illinois passed an act, amending the act of incorpo- 
ration of said company, thereby essentially changing the purpose 
and enterprise for which said corporation was originally incorpo- 
rated, and that said company was authorized to construct a differ- 
ent line of railway, one terminus being fixed by said act at the 
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city of Muscatine, and the other left indefinite. That said altera- 
tion of said charter was never assented to by defendant, but that 
defendant being a citizen of Davenport, was induced to subscribe 
for stock wholly for the promotion of the trade and prosperity of 
his said place of residence, by the construction of said railway 
from Peoria to Rock Island, and that by constructing said road 
to Muscatine his motive in subscribing would be defeated, &c. 
The other portion of the answer, and the amendments thereto, 
are not necessary to an understanding of the decision. 

The plaintiff demurred " to the second section of the answer, 
because the subscription of one million dollars is not a condition 
precedent to calls for payment on stock, and because subscriptions 
of the entire capital are not necessary before calls can be made, 
unless so stated in the agreement, or in the act of incorporation. 
To the fifth section of answer, because it shows that the subsequent 
act passed has only extended the powers of the corporation, and 
not materially altered its object and interest." 

The demurrer was sustained, and defendant excepted. Jury 
trial on the remaining issues. Verdict and judgment for plain- 
tiff. Defendant appeals 

John If. Rogers and James T. Lane, for appellant. 
Grant $ Smith, for appellee. 

Day, J. — I. We regard it as settled by the weight of authority 
and reason, that where an act of incorporation fixes the amount 
of capital stock, and the number of shares into which it shall be 
divided, the corporation cannot make an assessment upon the 
shares of a stockholder, for the purpose of carrying on the general 
business of the company, until all the capital stock has been sub- 
scribed, unless, either expressly or by implication, a different 
intent appears in the charter, or in the contract of subscription. 
The reasons for this rule are to our minds unanswerable. If the 
capital stock is fixed at $100,000, divided into 1000 shares, the 
subscriber of one share agrees to bear the hundredth part of the 
expense incident to the enterprise. If one half of the capital 
stock shall be found sufficient to accomplish the purposes of the 
association, then his agreement is upon his share of $100 to pay 50. 
If, however, an assessment can be made upon his share and the 
business of the association entered upon when but $50,000 of 
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stock ia subscribed, the stockholder is compelled to bear the fiftieth 
part of the expense of the undertaking. Thus a contract is 
enforced against him, which he never executed, and the same is 
true if an assessment can be made when anything less than the 
whole amount of stock is subscribed. Besides, it is apparent that 
some amount of stock must be subscribed before assessments can 
be made. But if no provision is made in the charter, nor in the 
contract of subscription, there is nothing by which this amount 
can be fixed, unless it be the amount of capital stock which the 
corporation is allowed to hold. If an assessment can be made 
upon any less amount than this, there is just as much warrant of 
law for entering upon the business of the association, and making 
assessments upon stock when one hundredth, as when ninety-nine 
hundredths of the stock is subscribed. Again, a person called 
upon to take stock in an enterprise, considers the things to be 
done and the amount pledged to their accomplishment. If the un- 
dertaking can be commenced, before the amount designated is se- 
cured, the means of finishing what is begun may never be obtained, 
and the amount expended may be lost. This whole question un- 
derwent an exhaustive discussion in Salem Mill-dam Co. v. Roper, 
6 Pick. 23, decided in 1827. We despair of being able to add 
anything to the reasons there assigned. See also s. c. 9 Pick. 1 
87. This case was followed, in Massachusetts, by Turnpike Co. 
v. Valentine, 10 Pick. 142, in 1830 ; by Cabot and West Spring- 
field Bridge Co. v. Chapin, 6 Cush. 50, in 1850 ; by Worcester <f 
Nashua Railway Co. v. Hinds, 8 Cush. 110, in 1851 ; by Stone- 
ham Branch Railway Co. v. Gould, 2 Gray 277, in 1854 ; in New 
Hampshire, in New Hampshire Central Railway Co. v. Johnson, 
10 Foster 390, decided in 1855 ; in Maine, in Penobscot Railway 
Co. v. Dammer, 40 Maine 172, and in Old Town Railway Co. v. 
Veazie, 39 Maine 571, both decided in 1855. See also Littleton 
Manufacturing Co. v. Parker, 14 N. H. 543, and Comstock Valley 
Railway Co. v. Barker, 32 N.„ H. 363. 

These cases all hold the doctrine above announced, and settle 
the law in the three states named. We have not been referred to 
any well considered case, holding the contrary view. 

In Hamilton and JDeansville Plank-Road Co. v. Rice, 7 Barb. 
157, cited by appellee, the capital stock was fixed in the charter 
at $26,000, but the act of incorporation provided that when $500 
per mile was in good faith subscribed and five per cent, paid 
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thereon, the subscribers might elect directors, execute their 
articles and file them in the office of the secretary, and that from 
that time they should be a legally organized incorporation. 

The agreement which the defendant signed, obligated him to 
become a member of the company as soon as the amount of stock 
required by the act of incorporation should be subscribed, and to 
pay the amount of subscription when the company should be 
organized. Under this agreement it was very rightly held that 
when $500 per mile was subscribed and the company organized, 
the subscriber should pay the amount of his stock. This was no 
more than an enforcement of the agreement according to its 
terms. 

In Rensselaer v. Wetzel, 21 Barb. 56, the facts are somewhat 
different, but the whole case is based upon that of Hamilton and 
Deansville Plank-Road Co. v. Rice, supra, the whole opinion upon 
this branch of the case being as follows : " Nor was a subscription 
to the full amount of the stock named in the articles a condition 
precedent to the recovery," citing 7 Barb. 166. It is apparent 
that as an authority upon the general proposition this case is 
entitled to but little, if any, weight. 

In Waterford v. Dalbiae, 6 Wels., Hurlst. & Gord. 443, the 
opinion is so meagre that it cannot be ascertained that it con- 
flicts with the views hereinbefore expressed, the whole case being 
disposed of in an opinion of less than three lines. 

In Lexington and West Cambridge Railway Co. v. Chandler, 
13 Met. 311, the act of incorporation provided that the capital 
stock should not exceed 2000 shares ; that the number of shares 
should be determined from time to time by the directors, and that, 
as soon as 250 shares should be subscribed, the company should 
proceed to construct and open their road. After more than 250 
shares had been subscribed, the directors voted to close their 
books. This, it was held, was in effect fixing the number of shares 
at that already subscribed, and a subscriber to the stock was held 
liable. This is fully in accord with the views before expressed, 
first, because the articles of incorporation authorized the company 
to proceed to construct and open the road when 250 shares 
should be subscribed ; second, under the authorized vote of the 
directors fixing the number of shares at that subscribed, the whole 
stock was taken. In Fays Exr. v. Lexington and Big Sandy 
Railway, 2 Mete. (Ky.) 314, the capital stock of the company was 
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fixed at $1,000,000, but the charter provided that whenever stock 
to the amount of $100,000 was subscribed, the company should 
organize and go into complete operation. In an action against 
a stockholder on assessment, it was held that the petition 
must aver the subscription of $100,000. This case also is in 
harmony with the general views here expressed. In Kennebec 
and Portland Railway Co. v. Jarvis, 34 Maine 360, the amount 
of stock which the corporation might hold was not fixed in the 
charter, but by a vote of the corporation, and this is the ground 
of the holding that a stockholder may be made liable before all 
the stock is subscribed. In The Iowa and Minn. Railway Co. v. 
Perkins, 28 Iowa 281, the general question of the right of a cor- 
poration to collect assessments before all the stock should be sub- 
scribed, was not decided, the defendant being held liable in view of 
the terms of his subscription. 

The only case to which our attention has been called apparently 
in conflict with the leading case in 6 Pick. 23, is that of Schenec- 
tady Plank-road Co. v. Thatcher, 11 N. Y. 102. The opinion 
advances no reasoning in opposition to the Massachusetts cases, 
which it seems to misapprehend, and from the facts of which it 
seeks to distinguish the case in hand. 

We feel warranted, therefore, both from authority and reason, 
in holding that where an act of incorporation fixes the amount of 
capital stock which a corporation may hold, no assessment can be 
made upon the share of a stockholder until all the stock is sub- 
scribed, unless a contrary intention appears, expressly or by im- 
plication, either in the charter or the contract of subscription. 

II. The next question which presents itself is as to the proper 
construction of the charter. Does it contain anything evincing 
an intention that assessments may be made upon the shares before 
the subscription of all the capital stock ? Section three of the 
charter provides that the capital stock of the company shall be 
$1,000,000, and be divided into shares of $100 each. Section 
four of the act provides that the persons named as corporators 
shall be authorized to cause books to be opened for receiving sub- 
scriptions to said capital stock to the amount of $100,000 ; 
that each subscriber, at the time of subscription, shall pay to said 
commissioners the sum of five dollars on each share by him sub- 
scribed; and that when the directors of said corporation shall 
have been elected the commissioners shall deliver to them the 
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amount of money received, and the books and papers belonging 
to the company. Section five vests the corporate powers of the 
company in a board of nine directors, and provides that they shall 
elect from among themselves a president and vice-president, and 
shall have power to appoint a secretary, treasurer, and all other 
officers deemed necessary for the transaction of the business of 
said company, and to require such officers to give security for the 
faithful performance of the duties of their offices. Section six 
provides that the first election for directors shall be holden as 
soon as may be after the said $100,000 of stock shall have been 
subscribed. Section seven of the charter is as follows : " The 
directors shall have power, and are hereby required, to re-open 
the books to fill up the capital stock of said company, and shall 
continue to receive subscriptions thereof until the whole amount 
of such capital (not subscribed before said commissioners) shall 
have been taken, and shall also receive subscriptions to the addi- 
tional capital stock of said company, should the same be increased 
by said directors, pursuant to the authority herein given, at such 
time and places as the directors may deem expedient ; and all 
subscription to the stock of said company shall be paid at such 
times and in such amounts, and on such conditions as said directors 
may prescribe, under the penalty of the forfeiture of the stock 
and all previous payments thereon ; and they shall give notice of 
the payments thus required, and of the place where and the time 
when the same are required to be paid, at least thirty days pre- 
vious to the time when said payments shall be required to be 
made, by publication in such newspaper and at such time as said 
directors shall determine." 

These are all the provisions of the charter affecting the question 
under consideration. They contain nothing, it seems to us, 
evincing an intention that assessments may be made before all 
the capital stock is subscribed. 

The commissioners were authorized to open the books and 
receive subscriptions to the amount of $100,000, thus taking the 
initiatory steps toward the organization of the corporation. The 
charter requires five per cent, of the subscription to be paid at 
the time of subscription. It would be manifestly inexpedient to 
allow these commissioners, without any bond for the faithful per- 
formance of their duties, to take the entire subscription of 
$1,000,000, and receive five per cent, thereon, amounting to 
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$50,000. Prudence, and even necessity, required some organiza- 
tion of the company before all the capital stock was subscribed. 
Hence the charter provides that when $100,000 shall have been 
subscribed, directors shall be elected, who shall select from their 
number a president and vice-president, appoint a secretary and 
treasurer, and require them to give bond for the faithful discharge 
of their duties. The charter requires these directors to re-open 
the books, and to continue to receive subscriptions until the whole 
amount of the capital stock not subscribed before the commis- 
sioners shall have been taken. This duty is specifically enjoined 
upon them. A failure to perform it is a failure to observe the 
positive requirements of the charter. This section contains 
nothing authorizing an assessment until all the capital stock is 
subscribed. True, it provides that the subscriptions shall be paid 
at such times and in such amounts and on such conditions as the 
directors may prescribe. But this evidently means that when the 
company has so far complied with the conditions of its charter as 
to be entitled to subscriptions, then the directors may prescribe 
the times and amounts and conditions of payment. It surely 
does not mean that, notwithstanding the requirement that the 
directors shall re-open the books and continue to receive subscrip- 
tions until the whole amount of stock is taken, they may never- 
theless refuse to do so, enter upon the construction of the road, 
and assess the shareholders to the full value of their shares. 
And yet it does mean this, or no authority is conferred to assess 
until all the stock is subscribed. But two limits upon the authority 
of the board of directors to do everything necessary to the accom- 
plishment of the objects of the corporation can legally be deduced 
from the charter. The one is when $100,000 of stock is subscribed. 
The other is when all the stock is taken. There is no logical 
ground upon which the authority can be claimed to arise at any 
intermediate point. The former limit nullifies the provision of 
the section requiring the directors to re-open their books and fill 
up the stock. Such a construction is not admissible. It follows, 
therefore, that the latter is the true limit. There is nothing at 
all unreasonable in this construction. One million dollars of stock 
is certainly not a very extravagant sum for the building of ninety 
miles of railroad, when it is borne in mind that almost, if not 
quite, that sum would be necessary for the ironing of the road 
alone. Nor does this construction place any impediment in the 
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way of corporations. It is quite easy for them to provide that 
operations shall begin, and assessments shall be made, when any 
given amount of stock shall have been subscribed. But when the 
charter is silent upon the subject, the court cannot establish an 
amount, and say that when that is reached the liability of share- 
holders shall attach. Such a course would be found to be as im- 
practicable and unsatisfactory in its execution as oppressive and 
unjust in its results. Courts enforce contracts, but do not make 
them. The charter construed in Salem Mill-dam Co. v. Roper, 
6 Pick. 23, was in all essential respects like the one involved in 
this case. 

Our conclusion is, that the charter does not confer authority to 
make assessments upon the shares of the stockholders until all the 
stock is subscribed, and that the demurrer to this portion of the 
answer was improperly sustained. 

III. The amendment to plaintiff's charter set up, in the fifth 
section of the answer, authorizes plaintiff to construct and main- 
tain a branch or lateral railway from some suitable point on its 
main line, to a point on the Mississippi river, opposite the city of 
Muscatine, in Iowa. It does not essentially change the original 
purposes of the incorporation. The incorporation is not relieved 
from the necessity of building a railroad from Peoria to Rock 
Island, as originally contemplated. The amendment merely con- 
fers enlarged powers and additional privileges upon plaintiff. 
That it is not of such a character as to exonerate a subscriber to 
the stock from his obligation, the authorities cited in the briefs 
of counsel abundantly show : see Barrett v. Alton and Sangamon 
Railroad Co., 13 111. 504; Peoria and Oquawka Railroad Co. v. 
Mting, 17 Id. 429 ; Sprague v. Illinois Railroad Co., 19 Id. 174 ; 
Illinois Railroad Co. v. Zimmer, 20 Id. 654. The demurrer to 
this portion of the answer was properly sustained. 

If under this charter the corporation should undertake the con- 
struction of a lateral branch largely increasing the cost of the 
enterprise, and bearing an undue proportion to the original un- 
dertaking, they might be enjoined from so doing at the suit of a 
stockholder. And if such design should be accomplished, a stock- 
holder might be released from liability. But the mere conferring 
of authority to build a lateral branch, without more, which is all 
that appears in this case, should not, in our opinion, have that 
effect. 
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Other alleged errors in the admission of evidence, and the giv- 
ing of instructions, were assigned and argued, but it is believed 
that the views herein expressed render a separate consideration 
of them unnecessary. For the error before alluded to the judg- 
ment is reversed, and the cause remanded. 

Reversed. 



Supreme Court of Missouri. 
STATE OF MISSOURI v. ABERNATHY. 

Statutes are generally to be construed so as not to include the state or affect its 
rights unless it is specially named, or it is clear that it was intended to be included. 

Although the general rule in the construction of statutes, in cases where the 
state is a party to the suit, is as above stated, yet under the Homestead Act of 
Missouri exempting certain property from execution, a homestead acquired before 
the right of action accrued to the state, and not exceeding the statutory exemption, 
is exempt from execution issued in favor of the state, it being included by impli- 
cation in the act, and the intention so to include the state, being apparent from 
analogous legislation. 

Error to Circuit Court of Ballinger county. The facts are set forth 
in the opinion of the court. 

B. Benson Cahoon, for plaintiff in error. 

I. The statutes of Missouri nowhere direct, that in criminal proceed- 
ings of bail, no person shall be accepted as bail who is not possessed of 
property greater than the amount exempt by law from execution : Wag- 
ner's Statutes of Mo. 1078, § 30. 

II. The enforcement of the Homestead Law against the state, in cases 
like the one at bar, would interfere with and retard the administration 
of criminal justice. Its enforcement in such cases is inessential to the 
sovereign capacity of the state : Broom Leg. Max. 5th Am. Ed. 372 ; 
and a sound public policy requires that the state be held not subject to 
the operation of exemption laws, unless expressly named in such statutes. 

III. A proceeding by scire facias, upon a forfeited recognisance, is 
not a civil action, within the meaning of the Practice Act ; but a mere 
continuation of an existing proceeding, which was criminal in its nature : 
State v. Randolph, 22 Mo. 474. 

The statute of Missouri providing for the relief of insolvents, confined 
on criminal process (W. S. 1125), in default of the payment of any costs 
or fines, on account of any criminal proceeding, expressly negatives the 
exemption of property in such cases, by providing that the person so 
committed shall render all his property (except the wearing apparel of 
himself and family), and that all the estate then or afterwards owned 
by such person, shall be liable to execution for the payment of such 
costs and expenses: W. S. 1125, §§ 1, 5, 10, 13. By analogy the appli- 



